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Good morning, Chairperson Alexander and members of the Committee on

Public Services and Consumer Affairs. I am Theodore Miles, Associate

Commissioner, Securities, of the Department of Insurance, Securities and Banking

(“Department”), and I am here today on behalf of William P. White, Commissioner

of the Department, to present testimony on the behalf of the Executive Branch in

support of Title I of Bill 19-198, the “Fingerprint-Based National Criminal

Background History Records Check Act of 2011” (“Bill”).

In 1993, the Securities Division of the Public Service Commission

(“Commission”), the predecessor to the Department’s Securities Bureau, by

regulation required all individuals applying for licenses as Investment Adviser

Representatives in the District to submit fingerprint copies so that a Federal Bureau

of Investigation’s (“FBI”) Criminal Background History Records Checks could be

performed. The Commission, which served as the State securities regulator,

submitted the fingerprints of Investment Adviser Representative and Broker-

Dealer Agent applicants to the Metropolitan Police Department (“MPD”), which

would then forward the fingerprints to the FBI to obtain an FBI Criminal

Background History Record. Today, the District is one of eight states to require

Investment Adviser Representatives to submit fingerprints for this purpose. The

other states are Florida, Maine, Alaska, Arizona, Indiana, Georgia and New Jersey.
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In 1998, the securities functions of the Commission were merged with the

insurance functions under the Department of Consumer and Regulatory Affairs to

form the Department of Insurance and Securities Regulation (“DISR”). In 2004,

the DISR was combined with the Department of Banking and Financial Institutions

to form the Department as it is presently constituted. Following this merger, the

MPD informed the Department that it would need to obtain an Originating Agency

Identification number and meet the criteria set forth in the applicable Federal law1

if the Department wanted to continue its practice of submitting fingerprints to

MPD for criminal history background checks.

Subsequently, the FBI similarly notified the Department that it would need

specific statutory authority that met the criteria of the applicable Federal law in

order for the FBI to continue processing FBI Criminal Background History Record

checks on behalf of the Department. The applicable Federal law prohibits the FBI

from exchanging identification records with state licensing agencies lacking arrest

powers unless: (1) the state’s statute authorizes the agency to exchange these

records; (2) the agency uses the records solely for the requested purpose, i.e.,

reviewing applications for licenses; and (3) the records are not disseminated

outside the receiving department and related agencies. The “Fingerprint-Based

1 Pub. L. No. 92-544, 86 Stat 1115 (1972). See 28 CFR 50.12 (1990).
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National Criminal Background History Records Check Act of 2011” satisfies the

criteria of the applicable Federal law.

First, Section 103(a) of Title I of Bill 19-198 gives the Commissioner

authority to receive Criminal History Background Records information from the

FBI. Second, Section 103(d) limits the use of the records solely to the

determination of eligibility for licensure. Third, Section 104(1) provides that the

fingerprints and criminal history records obtained from the FBI shall not be

deemed to be a public record within the meaning of the District’s Administrative

Procedure Act.2 Fourth, Section 104(2) provides that these materials shall not be

subject to disclosure except pursuant to a subpoena. Finally, and most importantly,

Section 104 also requires the Commissioner to treat all records received from the

FBI as “confidential,” and to apply “security measures consistent with Criminal

Justice Information Services standards.” Accordingly, and consistent with the

applicable Federal law, Title I of Bill 19-198 limits the use of FBI criminal history

records and protects the privacy of the fingerprinted person.

Further, the enactment of Bill 19-198 will treat all securities professionals

seeking to be licensed by the District the same way the District treats resident

insurance professionals. In 2008, the Council amended the Producer Licensing Act

of 2002 to authorize the use of fingerprints for purpose of obtaining FBI Criminal

2 D.C. Official Code § 2-531 et seq.
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Background History Records of applicants applying for resident insurance

producer licenses.3 The amendments were based on a National Association of

Insurance Commissioner’s Model Act. In 2009, the Department entered into a

Memorandum of Understanding with the MPD to administer FBI Criminal

Background History Records checks of all classes of licensees for which the

Department has statutory authority to require such background checks.

Investment Advisor Representative applicants are required to submit

disclosures regarding their criminal history, if any, to the Department. The

Department also continues to administer the part of the regulation that requires

applicants to submit fingerprints, as well as the many additional requirements

necessary for licensure. While the of submission of fingerprints and disclosure

regarding an applicant’s criminal history serves as a deterrent to applications by

persons with criminal records, the FBI’s processing of the fingerprints to conduct

criminal history background checks is the best tool for protecting consumers in the

District of Columbia who wish to use the services of an Investment Adviser

Representative.

To put this gap in the Department’s authority into context, Investment

Adviser Representatives comprise only about three percent (3%) of the individual

3 See § 6(a) of the “Producer Licensing Amendment Act of 2008,” effective May 13, 2008 (D.C.
Law 17-155; D.C. Official Code § 31-1131.06a).
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securities licenses issued by the Department through the Securities Bureau. Of the

816 applicants for Investment Adviser Representative licenses in FY 2011, only 33

were required to submit fingerprints to the Department. The number of Investment

Adviser Representatives required to submit fingerprints to the Department is low

primarily because many are dually registered as Broker-Dealer Agents.

Broker-Dealer Agents must be licensed by both the states in which the

applicant seeks to conduct business and by the Financial Regulatory Authority

(“FINRA”), a Self-Regulatory Organization, subject to the regulatory oversight of

the Securities and Exchange Commission. Federal law authorizes FINRA to

submit the fingerprints of Broker-Dealer Agents directly to the FBI for Criminal

Background History Records checks. This system of dual registration reduces the

number of Investment Adviser Representatives that must submit their fingerprints

to the Department.

At present, the Department is maintaining under lock and key the

fingerprints of approximately 250 licensees that it has not been authorized to

submit to the FBI for processing. It is the Department’s intention that when Title I

of Bill 19-198 is enacted, the unprocessed fingerprints of the 250 licensees the

Department has on file will be submitted for processing.

The Council has tasked the Department with protecting District residents

from unscrupulous financial practices. Title I of Bill 19-198 provide the
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Department with an important tool to deter criminals seeking to become licensed

as Investment Adviser Representatives in the District. The Department

respectfully requests that the Council enact Bill 19-198 and enable the Department

to continue to be at the forefront of agencies protecting District residents.

This concludes my testimony today, and I am available to answer any

questions that the Committee may have.


